POLICY
West Virginia Division of Personnel

SMoKING REsSTRICTIONS IN THE WORKPLACE

DISCLAIMER: This policy shall not be interpreted or construed to permit smoking where it is
otherwise restricted by applicable federal, State, or local law or ordinance, or appointing
authority policy.

l. PURPOSE: The purpose of this policy is to establish procedures to ensure the right to a smoke-free
environment for each State employee and the public asthey transact businesswith or receive servicefrom
the State. Studiesregarding theeffects of passive smokeinhal ation by non-smokersconcludethat exposure
to secondhand smokeisharmful to one’ shealth. The working environment should present no unnecessary
risk of physical harm or discomfort from secondhand smoke. Residents of State facilities, applicants,
clients, and visitors should not be exposed or expose others to environmental tobacco smoke. Therefore,
itisnecessary toimplement apolicy setting forth smoking restrictionsin all placesof employment operated
by the State.

[I.  DEFINITIONS

A. Adjacent Non-Smoking Space: Outdoor areawithin 15 feet, or agreater distance established as a hon-
smoking space by the local board of health or the appointing authority, adjacent to any entrance, exit,
operable window, or ventilation intake for any State-owned or State-leased office building and other
facility that is commonly used by State employees and the general public.

B. Appointing Authority: The executive or administrative head of an agency, or hisor her designee, who
is authorized by statute to appoint employees in the classified or classified-exempt service.

C. Electronic Cigarette (also known as e-cigarettes and personal vaporizers): Battery powered device that
allows consumption of nicotine by way of avaporized solution.

D. Entrancesand Exits: The established arrival and/or departure areas and routes|eading thereto, including
sidewalks, within the non-smoking space as well as the entire length of accessible ramps or stairs; not
limited to the actual doorsfor al places of employment.

E. Placeof Employment: Any areaunder the control of an appointing authority where employeesnormally
frequent during the course of employment, including, but not limited to: indoor and outdoor work areas;
employee lounges and break, lunch, and restrooms; public waiting rooms; receiving areas to include
loading docks and delivery areas; conference and classrooms; employee cafeterias; hallways; and any
other work area, including any office, facility, building, structure, elevator, stairwell, automobile, truck,
trailer, other vehicle, and parking garage, whether owned, leased, or operated by the State or itsagent(s).

F. Secondhand Smoke: Environmental tobacco smoke, also known as passive or sidestream smoke, which
could be voluntarily or involuntarily inhaled by individuals who did not generate that smoke.

G. Smoking: Burning or vaporizing tobacco products or other substances in a cigarette, cigar, pipe,
electronic cigarette, or by other means or equipment to inhale and exhal e the smoke or vapor.
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lll.  POLICY

A. ltistheresponsibility of the appointing authority to ensurethat all State places of employment maintain
asmoke-free environment and to make both State empl oyees and the public aware of their responsibility
to ensure this smoke-free environment. Appointing authorities shall implement progressive discipline
for employee violation of thispolicy. Such disciplinary action shall be based on violation of this policy
and not imposed in a discriminatory manner as aresult of the employee’s status as a tobacco user.

1. Appointing authorities shall establish a smoke-free environment in their places of employment in
accordance with this policy and any properly promulgated regulations of local boards of health.

2. Appointing authorities shall prohibit smoking at work sites by employeesand the publicto limit the
exposure of individualsto the harmful effects of secondhand smoke.

3. Smoking by employees of the Stateis prohibited at their places of employment and at adjacent non-
smoking spaces.

4. Appointing authorities may restrict smoking for employees while engaged in outdoor work
activities.

5. Appointing authorities are not required to make accommodations for outdoor smoking areas.

6. Certain State government jobs may require work in an environment where an employee may be
subjected to secondhand smoke. The appointing authority shall notify all applicantsof thispotential
work environment and make every reasonable effort to provide a smoke free environment.
Employeesdo not have the unfettered discretion to refuse to perform dutieswhich may exposethem
to secondhand smoke.

7. Intheapplication of this policy, anytime there is a conflict between the rights of smokers and non-
smokers, the appointing authority shall protect the health of the general public and employees by
minimizing exposure to secondhand smoke.

B. Public waiting rooms and receiving areas to include loading docks and delivery areas shall be smoke-
free, and smoking restrictions shall be actively enforced by the individuals responsible for those areas.

1. The appointing authority shall clearly and conspicuously post “No Smoking” signs in accordance
with theregulations of local boards of health or theinternational “No Smoking” symbol (consisting
of apictorial representation of aburning cigarette enclosed in ared circlewith ared bar diagonally
acrossit) at every entrance to and exit from buildings and facilities or other areas where smoking is
prohibited.

2. At the expense of the appointing authority, receptacles should be placed outside all buildings to
encourage persons to extinguish and to properly dispose of smoking products before entering.
Receptacl esshall be placed beyond the adjacent non-smoking spaces. All ashtraysand other smoking
paraphernalia (including e-cigarettes/other smoking devices) shall beremoved from any areawhere
smoking is prohibited. The Smoking Restrictions in the Workplace Policy shall be available for
review, if requested, in al waiting rooms and reception areas.
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C. Smoking restrictions shall be enforced at all conferences, meetings, and training sessions conducted by
the State and shall be consistent with all other provisions of this policy.

1. All non-State entities using facilities owned, leased, or operated by the State must conform to this
policy.

2. No employees shall be required to subject themselves to the exposure of secondhand smoke in
conferences or other gatherings that are conducted by organizations outside of State government.

a. Employeesmay ask the personin charge of such meetingsto require asmoke-free environment.

b. If the personin charge failsto enforce smoking restrictions, the employees may return to their
regular places of employment and report the incident to his or her supervisor and to the facility
manager or designated individual (s) who scheduled the event.

D. Appointing authoritiesare encouraged to provide support and assi stance to employeesin theimplemen-
tation and enforcement of this policy.

1. Appointing authorities are encouraged to provide and/or refer employees to smoking cessation
programs.

2. Astheestablishment of restrictions concerning smoking on the appointing authority’ s premisesand
thesaleof cigarettesappear to bein conflict, appointing authoritiesmay wish to consider theremoval
of cigarette vending machines or prohibiting the sale of cigarettes and e-cigarettes/other smoking
devices on the premises.

3. For technical assistance, appointing authorities may contact the Division of Personnel or the Bureau
for Public Health to ensure that workers' concerns are addressed.

4. Employeeswho desire to smoke or use e-cigarettes/other smoking devices may do so during their
scheduled or any other authorized break period provided they use an outdoor designated smoking
space beyond an adjacent non-smoking space and do not exceed their allotted break time to do so.

E. All related policies shall be enforced by the appointing authorities.

1. Thispolicy doesnot supersedeany Stateagency policy, local ordinancesor federal and State statutes
that are more restrictive and applicable to State places of employment.

2. West Virginia Code 8§ 21-3-19 prohibits employers from discriminating in employment against
persons who use tobacco products off the premises of the employer during nonworking hours.

3. Enforcement of thispolicy inor at State-owned, -leased or -operated office buildings, facilities, and
vehiclesistheresponsibility of theappointing authority. Violationsof thispolicy by employeesshall
be reported to the employee’ simmediate supervisor or manager.

4. Anappointing authority may impose additional or stricter guidelineswhich employees shall follow
within the agency’ sworkplace. Provided such guidelines are implemented with the express mutual
approval of the affected appointing authority and the Director of the Division of Personnel.
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5. Managersand supervisorsareto enforcefor their employeesthispolicy aswell as office attendance
standards.

6. Employees who fail to adhere to this policy, and administrative and supervisory staff who fail to
enforce it, may be subject to appropriate disciplinary action.

F. State residential facilities, including but not limited to, hospitals, group homes, prisons and guest
facilities shall comply with this policy to the maximum extent possible. The only exceptionswill be by

the express mutual approval of the affected appointing authority and the Director of the Division of
Personnel. All exceptions will be made with public health and safety being the primary consideration.

IV. REFERENCES
A. West Virginia Code § 29-6-7, Director of Personnel; appointment; qualifications; powers and duties.

B. West Virginia Code § 21-3-19, Discrimination for use of tobacco products prohibited.

C. Foundation for Independent Living, Inc., et al. v. Cabell-Huntington Bd. of Health and SER Kanawha-
Charleston Bd. of Health v. King, et al., 591 S.E.2d 744 (2003).

D. West Virginia Division of Personnel’s Administrative Rule (143CSR1).

E. Hartman v. The West Virginia Department of Human Services, Grievance Docket No. DHS-88-033,
(February 22, 1989).

F. Kanawha-Charleston Board of Health Clean Indoor Air Regulation (2007).
V. EFFECTIVE DATE: December 1, 1990.

VI. REVISIONS
A. Previous Revisions. April 15, 2004 and August 1, 2006.

B. Latest Revision: May 1, 2011.

VII. POLICY NUMBER: DOP-P1.

Approved and Issued By:

S W

Sara P. Walker, Director of Personnel
Date Signed: May 1, 2011
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